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Dear Sirs 

 

The proposed Norwich to Tilbury Development Consent Order (EN020027) (the “Application”) 

TC East Anglia One OFTO Ltd Deadline 8 submission 

Preferred protective provisions 

 

Background and need for protective provisions 

 

TC East Anglia One OFTO Ltd (“the OFTO”) owns and operates the offshore transmission system 

associated with the East Anglia One Offshore Windfarm. This includes the offshore substation, 

offshore and onshore export cables, the onshore substation, and associated infrastructure 

connecting to National Grid Electricity Transmission Plc (“the Applicant)’s Bramford Substation. The 

OFTO holds a transmission licence under section 6 of the Electricity Act 1989 and is therefore a 

statutory undertaker for the purposes of the Planning Act 2008. 

 

As previously submitted, we consider that bespoke protective provisions are necessary to protect our 

interests. The OFTO’s preferred protective provisions, which we consider are capable of providing 

this protection, are now enclosed alongside this letter. This is also provided in a “tracked changes” 

versions to show how our preferred protective provisions differ from those proposed by the 

Applicant within REP7-064. 

 

Engagement between parties 

 

As indicated in our last submission (REP7-552), the Applicant and the OFTO are engaging on 

protective provisions but there was insufficient time for the OFTO to submit protective provisions at 

Deadline 7. 

 

The Applicant provided its proposals to us on 19 July and we have since returned an amended draft 

version on 30 July.  
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The finalised version submitted today matches that provided directly to the Applicant, other than 

one further change to the Arbitration clause which we propose in order to ensure that dispute 

resolution for all clauses within the protective provisions is clear.  

 

There has not yet been the opportunity for the Applicant to provide comment on the attached, so it 

is as yet unclear whether our proposals are acceptable to the Applicant. 

 

The latest Statement of Common Ground signed on 4 August 2026, copy attached, discusses the 

Applicant’s willingness to enter into a side agreement with the OFTO to address concerns. No draft 

agreement has yet been provided. In the absence of a binding agreement (which we remain open to 

engaging on), the OFTO requests that the Development Consent Order is confirmed with its 

preferred protective provisions incorporated and submits that this provides a reasonable and 

proportionate way to provide necessary protection for our undertaking, while allowing the 

Applicant’s proposed project to proceed.  

 

We also consider that until a satisfactory outcome has been reached on the above matters, the 

Applicant will not have demonstrated that the proposed compulsory acquisition can be undertaken 

without serious detriment to the OFTO’s carrying out of its undertaking as required by section 127 of 

the Planning Act 2008. 

 

Overlap of infrastructure and proposed rights 

 

The OFTO has been seeking shapefiles from the Applicant in order to consider the specific extent of 

overlap between the OFTO’s interests and the Applicant’s proposed project. This was provided on 30 

July 2026, which we welcome. The OFTO is reviewing the shapefiles to consider the full extent of the 

overlap between the OFTO and the proposed project, which we consider to be to be extensive.  

 

We also note that the OFTO has raised concerns regarding the proposed land acquisition in relation 

to the East Anglia 1 Onshore Substation. We acknowledge that this matter has now been further 

discussed between our and the Applicant’s legal representatives on 4 August 2026 and that the 

Applicant has proposed potential wording to address this issue. We have not yet had sight of the 

wording or time to consider it so cannot yet confirm whether this resolves our concerns.  

 

Divergence between the OFTO and the Applicant’s preferred protective provisions 

 

The OFTO’s preferred protective provisions seek to clarify and strengthen a number of areas within 

the Applicant’s proposed protective provisions which we consider to be deficient, including 

providing: 

 

1. further controls on the use of compulsory acquisitions powers to safeguard the OFTO’s 
undertaking; 

2. further drafting which ensures that damage incurred are indemnified; 

3. mechanisms to ensure that removal of apparatus does not interrupt the OFTO’s undertaking. 
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We consider that the clarity and protections added are proportionate and necessary given the 

detriment that could be caused to a licence holder’s operations which could affect the OFTO’s 

operate effectively and transport renewable electricity to homes without risk.  

 

The protection sought align with (and are based on) protections sought by National Grid itself under 

DCOs which involve similar interactions, given that both parties are subject to the same regulatory 

obligations to operate an economic and efficient transmission system.  

 

Yours faithfully 

 

 

 

Senior Commercial Operations Manager 

Transmission Investment 

 



PART 20[X]

FOR THE PROTECTION OF TC EAST ANGLIA ONE LIMITED

Application

1. 1. For the protection of the statutory undertaker the following provisions have effect unless
otherwise agreed in writing between the undertaker and the statutory undertaker.

Interpretation

2. 2. In this Part of this Schedule— –

“acceptable insurance” means general third party liability insurance effected and maintained by the
undertaker with a combined property damage and bodily injury limit of indemnity of not less than a
sum to be notified to the undertaker by the statutory undertaker and agreed in writing between the
parties. Such insurance must be maintained (a) during the construction period of the authorised
development; and (b) after the construction period of the authorised development in respect of any
use and maintenance of the authorised development by or on behalf of the undertaker which
constitute specified works and arranged with an acceptable insurance provider, such insurance must 
include (without limitation)—

(a) a waiver of subrogation and an indemnity to principal clause in favour of the statutory
undertaker;

(b) pollution liability for third party property damage and third party bodily damage arising from
any pollution/contamination event with a (sub)limit of indemnity of not less than a sum to be
notified to the undertaker by the statutory undertaker; and agreed in writing between the
parties;

“acceptable insurance provider” means an insurance provider with a credit rating that is not lower
than: (i) “A-” if the rating is assigned by Standard & Poor’s Ratings Group or Fitch Ratings; and
“A3” if the rating is assigned by Moody’s Investors Services Inc.;

"“apparatus"” means any apparatus in situ including the statutory undertaker'sundertaker’s
underground cables running beneath the access road running from Bullen Lane to the EA1
substation, the SuDS Pond, above ground installations, or other apparatus belonging to or
maintained by the statutory undertaker for the purposes of the statutory undertaker'sundertaker’s
undertaking together with any replacement apparatus;

"“authorised development"” has the same meaning as is given to the term in article [2]
(interpretation) of this Order and includes any associated development authorised by the Order;

“deed of consent" means a deed of consent, crossing agreement, deed of variation or new deed of
grant agreed between the parties acting reasonably in order to vary or replace existing easements,
agreements, enactments and other such interests so as to secure land rights and interests as are
necessary to carry out, maintain, operate and use the apparatus in a manner consistent with the
terms of this Part of this Schedule;



"“EA1"” means the East Anglia ONE Offshore Windfarm as authorised by the East Anglia ONE
Offshore Wind Farm Order 2014;.

"plan" or "plans" include all designs, drawings, specifications, method statements, soil reports,
programmes, calculations, risk assessments and other documents that are reasonably necessary
properly and sufficiently to describe and assess the works to be executed;
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"“SuDS Pond"” means the sustainable drainage system pond in respect of the East Anglia THREE 
Offshore Windfarm as authorised by the East Anglia THREE Offshore Wind Farm Order 2017 and East 
Anglia ONE Offshore Windfarm as authorised by the East Anglia ONE
Offshore Wind Farm Order 2017;.

"“specified work"” means any of the authorised works or activities undertaken in association with the
authorised development which:

(a) (a)
will or may be situated over or within 15 metres measured in any direction of any apparatus

 the removal of which has not been required by the undertaker under paragraph 34(2) or otherwise;
and/or

(b) (b) may in any way adversely affect any apparatus the removal of which has not been required
by the undertaker under paragraph 34(2) or otherwise "statutory undertaker" means, in relation to any
particular provision of these protective provisions and any part of the authorised development to which the
provision relates, East Anglia ONE Limited or any other such party who from time to time has the benefit of, 
or part of, the East Anglia ONE Offshore Wind Farm Order 2017 insofar as that provision relates to works,
assets, rights or statutory powers the benefit of which has been validly transferred to that transferee at the
relevant time.

"“statutory undertaker"” means, in relation to any particular provision of these protective provisions
and any part of the authorised development to which the provision relates, TC East Anglia ONE
Limited or any other such party who from time to time has the benefit of, or part of, the East Anglia
ONE Offshore Wind Farm Order 2014 insofar as that provision relates to works, assets, rights or
statutory powers the benefit of which has been validly transferred to that transferee at the relevant
time.

Acquisition of land and removal of apparatus

3. 3.—(1) Regardless of any provision in this Order or anything shown on the land plans or
contained in the book of reference to the Order, the undertaker may not exercise the powers under the 
Order in such a way as to extinguish the statutory undertaker's existing access rights along Bullen Lane and the 
access road to the EA1 substation without any simultaneous regrant of the same rights or otherwise put the 
statutory undertaker back into the substantially same position in respect of its existing land rights to access along 
Bullen Lane and the access road to the EA1 substation.

(2) Regardless of any provision in this Order or anything shown on the land plans or contained in the book of
reference to the Order, the undertaker may not exercise the powers under the Order in such a way as to extinguish
the statutory undertaker's existing land rights related to the apparatus without any simultaneous regrant of the same
rights or otherwise put the statutory undertaker back into the substantially same position in respect of its existing land 
rights to the apparatus.

(a) appropriate or acquire or take temporary possession of any land interest or apparatus of the 
statutory undertaker; or

(b) appropriate, acquire, extinguish, interfere with or override any easement, other interest or right 
and/or apparatus of the statutory undertaker,

otherwise than by agreement.

(2) As a condition of an agreement between the parties in sub-paragraph (1), prior to the carrying out
of any part of the authorised development (or in such other timeframe as may be agreed between
the statutory undertaker and the undertaker) that will cause any conflict with or breach the terms of
any easement or other legal or land interest of the statutory undertaker or affect the provisions of any 
enactment or agreement regulating the relations between the statutory undertaker and the
undertaker in respect of any apparatus laid or erected in land belonging to or secured by the
undertaker, the undertaker must as the statutory undertaker reasonably requires enter into such
deeds of consent upon such terms and conditions as may be agreed between the statutory
undertaker and the undertaker acting reasonably and which must be no less favourable on the whole
to the statutory undertaker unless otherwise agreed by the statutory undertaker , and it will be the
responsibility of the undertaker to procure and/or secure the consent and entering into of such
deeds and variations by all other third parties with an interest in the land at that time who are
affected by such authorised development.

(3) Save where otherwise agreed in writing between the statutory undertaker and the undertaker, the
undertaker and the statutory undertaker agree that where there is any inconsistency or duplication between
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the provisions set out in this Part of this Schedule relating to the relocation and/or removal of
apparatus/including but not limited to the payment of costs and expenses relating to such relocation
and/or removal of apparatus) and the provisions of any existing easement, rights, agreements and
licences granted, used, enjoyed or exercised by the statutory undertaker and/or other enactments relied
upon by the statutory undertaker as of right or other use in relation to the apparatus, then the provisions
in this Schedule prevail.

(4) Any agreement or consent granted by the statutory undertaker under paragraph 7 or any other
paragraph of this Part of this Schedule, is not to be taken to constitute agreement under sub- paragraph
(1).

(3) Regardless of any provision in this Order or anything shown on the land plans or contained in the book 
of reference to the Order, the undertaker may not acquire any apparatus held by the statutory undertaker 
otherwise than by agreement.

Removal of apparatus

4. —(1) If, in the exercise of the powers conferred by this Order, the undertaker acquires any 
interest in or possesses temporarily any land in which any apparatus is placed, that apparatus must
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not be removed under this Part of this Schedule and any right of the statutory undertaker to maintain that
apparatus in that land must not be extinguished until alternative apparatus has been constructed, and is in
operation to the reasonable satisfaction of the statutory undertaker in accordance with sub- paragraph (2) 
to (5).

(2) If, for the purpose of executing any works in, on, under or over any land purchased, held,
appropriated or used under this Order, the undertaker requires the removal of any apparatus placed in
that land, it must give to the statutory undertaker advance written notice of that requirement, together
with a plan of the work proposed, and of the proposed position of the alternative apparatus to be
provided or constructed and in that case (or if in consequence of the exercise of any of the powers
conferred by this Order the statutory undertaker reasonably needs to remove any of its apparatus) the
undertaker must, subject to sub-paragraph (3), secure any necessary consents for the alternative
apparatus and afford to the statutory undertaker to its satisfaction (taking into account paragraph 5(1)
below) the necessary facilities and rights—

(a) for the construction of alternative apparatus in other land of or land secured by the undertaker; 
and

(b) subsequently for the maintenance of that apparatus.

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in other
land of or land secured by the undertaker, or the undertaker is unable to afford such facilities and rights
as are mentioned in sub-paragraph (2) in the land in which the alternative apparatus or part of such
apparatus is to be constructed, the statutory undertaker may in its sole discretion, on receipt of a written
notice to that effect from the undertaker, take such steps as are reasonable in the circumstances to assist
the undertaker to obtain the necessary facilities and rights in the land in which the alternative apparatus
is to be constructed save that this obligation does not extend to the requirement for the statutory
undertaker to use its compulsory purchase powers to this end unless it elects to so do.

(4) Any alternative apparatus to be constructed in land of or land secured by the undertaker under this
Part of this Schedule must be constructed in such manner and in such line or situation as may be agreed
between the statutory undertaker and the undertaker.

(5) The statutory undertaker must, after the alternative apparatus to be provided or constructed has
been agreed, and subject to a written diversion agreement having been entered into between the parties
and the grant to the statutory undertaker of any such facilities and rights as are referred to in
sub-paragraph (2) or (3), proceed without unnecessary delay to construct and bring into operation the
alternative apparatus and subsequently to remove any apparatus required by the undertaker to be
removed under the provisions of this Part of this Schedule.

Facilities and rights for alternative apparatus

5. —(1) Where, in accordance with the provisions of this Part of this Schedule, the undertaker affords 
to or secures for the statutory undertaker facilities and rights in land for the construction, use,
maintenance and protection of alternative apparatus in substitution for apparatus to be removed, those
facilities and rights must be granted upon such terms and conditions as may be agreed between the
undertaker and the statutory undertaker and must be no less favourable on the whole to the statutory
undertaker than the facilities and rights enjoyed by it in respect of the apparatus to be removed unless
otherwise agreed by the statutory undertaker.

(2) If the facilities and rights to be afforded by the undertaker in respect of any alternative apparatus,
and the terms and conditions subject to which those facilities and rights are to be granted, are less
favourable on the whole to the statutory undertaker than the facilities and rights enjoyed by it in respect
of the apparatus to be removed and the terms and conditions to which those facilities and rights are
subject the matter may be referred to arbitration in accordance with paragraph 13 (Arbitration) of this
Part of this Schedule and the arbitrator must make such provision for the payment of compensation by
the undertaker to the statutory undertaker as appears to the arbitrator to be reasonable having regard to
all the circumstances of the particular case.
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Interface Agreement

6. The undertaker must enter into an interface agreement with the statutory undertaker prior to the
commencement of any specified works with the statutory undertaker which outlines how any potential
interfaces between the authorised development and the land and apparatus in which the statutory
undertaker has an interest will be managed.

4. The undertaker shall use reasonable endeavours to enter into the interface agreement  prior to the 
commencement of any specified works with the statutory undertaker.

Retained apparatus protection

7. 5.—(1) No stage of the authorised development within 15 metres of either the fenced area round the EA1
substation or the 400kV underground cable connecting the EA1 substation to the National Grid substation may
commence untilPrior to the commencement of any specified works, the undertaker has submittedmust
submit to the statutory undertaker a plan of the proposed works.

(2) (2) The plan to be submitted to the undertaker under sub-paragraph (1) must include a method
statement and describe:

(a) (a) the exact position of the works;

(b) (b) the level at which these are proposed to be constructed or renewed;

(c) (c)
the manner of their construction or renewal including details of excavation, positioning of

 plant etc.;

(d) (d) the position of all apparatus;

(e) (e) by way of detailed drawings, every alteration proposed to be made to or close to any such
apparatus; and

(f) (f) any intended maintenance regimes.

(3) (3) The undertaker must not commence any works to which sub-paragraphs (1) and (2) apply until
the statutory undertaker has given written approval of the plan so submitted.

(4) (4) Any approval of the statutory undertaker required under sub-paragraph (3)—

(a) (a) may be given subject to reasonable conditions for any purpose mentioned in sub paragraphs
(5)  (5) or (7); and,

(b) must not be unreasonably withheld or delayed.

(5) (5) In relation to any work to which sub-paragraphs (1) and/or (2) apply, the statutory undertaker
may require such modifications to be made to the plans as may be reasonably necessary for the

 purpose of securing apparatus against interference or risk of damage, for the provision of protective
works or for the purpose of providing or securing proper and convenient means of access to any
apparatus.

(6) (6) Works to which this paragraph applies must only be executed in accordance with the plan,
submitted under sub-paragraph (1) and (2) or as relevant sub-paragraph (45), as approved or as
amended from time to time by agreement between the undertaker and the statutory undertaker and in
accordance with all conditions imposed under sub-paragraph (4)(a), and the statutory undertaker will be
entitled to watch and inspect the execution of those works.

(7) (7) Where the statutory undertaker requires any protective works to be carried out by itself or by
the undertaker (whether of a temporary or permanent nature) such protective works, inclusive of any
measures or schemes required and approved as part of the plan submitted pursuant to this paragraph,
must be carried out to the statutory undertaker's reasonableundertaker’s satisfaction prior to the
commencement of any authorised worksdevelopment (or any relevant part thereof) for which protective
works are required prior to commencement

(8) (8) If the statutory undertaker, in consequence of the works proposed by the undertaker,
reasonably requires the removal of any apparatus and gives written notice to the undertaker of that
requirement, sub paragraphs (1) to (57) apply as if the removal of the apparatus had been required by the
undertaker under paragraph 34(2).

(9) (9) Nothing in this paragraph precludes the undertaker from submitting at any time or from time
to time a new plan, instead of the plan previously submitted, and having done so the provisions of this
paragraph will apply to and in respect of the new plan.
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(10) (10) The undertaker will not be required to comply with sub-paragraph (1) where it needs to carry
out emergency works as defined in the 1991 Act but in that case it must give to the statutory

undertaker notice as soon as is reasonably practicable and a plan of those works and must comply with
the conditions imposed under sub-paragraph (45) (6) and (7) insofar as is reasonably practicable in the
circumstances.

Access

8. 6.—(1) The undertaker is to use best endeavours tomust ensure that the statutory
undertaker'sundertaker’s access along Bullen Lane and the access road to the EA1 substation is
maintained by the undertaker throughout the construction and operation of the authorised development
in accordance with the statutory undertaker'sundertaker’s existing land rights at all times.

(2) (2) The undertaker is to use best endeavours tomust ensure that the statutory undertaker'sundertaker’s
access to the SuDS Pond from the EA1 substation and the access road is maintained by the undertaker
throughout the construction and operation of the authorised development in accordance with their
existing land rights at all times.

(3) (3) Without prejudice to the generality of any other protection afforded to the statutory undertaker
elsewhere in the Order, where Bullen Lane is to be temporarily closed under article 14 (streets subject
to alteration of layout) or article 16 (streets to be temporarily closed for which no diversion is to be
provided), the statutory undertaker will be at liberty at all times to take all necessary access across
Bullen Lane.

Expenses

9. 7.—(1) Subject to the following provisions of this paragraph, the undertaker must pay to the
statutory undertaker on demand all charges, costs and expenses reasonably anticipated within the
following three months or reasonably and properly incurred by the statutory undertaker in, or in
connection with the inspection, removal, relaying, replacing, alteration or protection of any apparatus or
the construction of any new or alternative apparatus which may be required in consequence of the
execution of any such works as are referred to in this Part of this Schedule. including without
limitation—

(a) any costs reasonably incurred by or compensation properly paid by the statutory undertaker in
connection with the acquisition of rights or the exercise of statutory powers for such apparatus
including without limitation all costs incurred by the statutory undertaker as a consequence of
the statutory undertaker—

(i) using its own compulsory purchase powers to acquire any necessary rights under
paragraph 4(3); or

(ii) in connection with the cost of the carrying out of any diversion work or the provision of
any alternative apparatus, where no written diversion agreement is otherwise in place;

(iii) the cutting off of any apparatus from any other apparatus or the making safe of redundant 
apparatus;

(iv) the approval of plans;

(v) the carrying out of protective works, plus a capitalised sum to cover the cost of
maintaining and renewing permanent protective works;

(vi) the survey of any land, apparatus or works, the inspection and monitoring of works or the
installation or removal of any temporary works reasonably necessary in consequence of
the execution of any such works referred to in this Part of this Schedule.

(2) (2) There must be deducted from any sum payable under sub-paragraph (1) the value of any
apparatus removed under the provisions of this Part of this Schedule and which is not re-used as part of
any new or alternative apparatus that value being calculated after removal by the undertaker (who will
provide reasonable evidence of such value).

(3) (3) If in accordance with the provisions of this Part of this Schedule-—

(a) (a) apparatus of better type, of greater capacity or of greater dimensions is placed in
substitution for existing apparatus of worse type, of smaller capacity or of smaller dimensions;
or

(b) (b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is
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placed at a depth greater than the depth at which the existing apparatus was situated,

and the placing of apparatus of that type or capacity or of those dimensions or the placing of apparatus
at that depth, as the case may be, is not agreed by the undertaker or, in default of agreement, is not
determined by arbitration in accordance with article 62 (arbitration) to be necessary, then, if such
placing involves cost in the construction of works under this Part of this Schedule exceeding that which
would have been involved if the apparatus placed had been of the existing type, capacity or dimensions,
or at the existing depth, as the case may be, the amount which apart from this sub-paragraph would be
payable to the statutory undertaker by virtue of sub-paragraphsub- paragraph (1) must be reduced by the
amount of that excess save to the extent that it is not possible in the circumstances to obtain the existing
type of apparatus at the same capacity and dimensions or place at the existing depth in which case full
costs will be borne by the undertaker.

(4) For the purposes of sub-paragraph (3)—

(a) (4) For the purposes of sub-paragraph (3) an extension of apparatus to a length greater than the
length of existing apparatus is not to be treated as a placing of apparatus of greater dimensions
than those of the existing apparatus.; and

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, the
consequential provision of a jointing chamber or of a manhole will be treated as if it also had
been agreed or had been so determined.

Indemnity

10.—(1) Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction of
any works authorised by this Part of this Schedule or in consequence of the construction, use,
maintenance or failure of any of the authorised works by or on behalf of the undertaker or in
consequence of any act or default of the undertaker (or any person employed or authorised by him) in
the course of carrying out such works, including without limitation works carried out by the undertaker
under this Part of this Schedule or any subsidence resulting from any of these works, any damage is
caused to any apparatus or alternative apparatus (other than apparatus the repair of which is not
reasonably necessary in view of its intended removal for the purposes of the authorised development) or 
property of the statutory undertaker, or there is any interruption in the supply of electricity by the
statutory undertaker, or the statutory undertaker becomes liable to pay any amount to any third party, the
undertaker will—

(a) bear and pay on demand accompanied by an invoice or claim from the statutory undertaker the
cost reasonably and properly incurred by the statutory undertaker in making good such damage 
or restoring the supply; and

(b) indemnify the statutory undertaker for any other expenses, loss, demands, proceedings,
damages, claims, penalty or costs incurred by or recovered from the statutory undertaker by
reason or in consequence of any such damage or interruption and the statutory undertaker
becoming liable to any third party other than arising from any default of the statutory
undertaker.

(2) The fact that any act or thing may have been done by the statutory undertaker on behalf of the
undertaker or in accordance with a plan approved by the statutory undertaker or in accordance with any
requirement of the statutory undertaker or under its supervision will not (unless sub-paragraph
(3) applies), excuse the undertaker from liability under the provisions of this sub-paragraph (1) unless
the statutory undertaker fails to carry out and execute the works properly with due care and attention
and in a skilful and workman like manner or carries out the works in a manner that does not accord with 
the approved plan.

(3) Nothing in sub-paragraph (1) imposes any liability on the undertaker in respect of—

(a) any damage or interruption to the extent that it is attributable to the neglect or default of the
statutory undertaker, its officers, servants, contractors or agents; and/or

(b) any indirect or consequential loss of any third party (including but not limited to loss of use,
revenue, profit, contract, production, increased cost of working or business interruption)
arising from any such damage or interruption, which is not reasonably foreseeable;

(4) The statutory undertaker must give the undertaker reasonable notice of any such third party claim 
or demand and no settlement, admission of liability or compromise must, unless payment is required in
connection with a statutory compensation scheme, be made without first consulting the undertaker and
considering their representations.
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(5) The statutory undertaker must, in respect of any matter covered by the indemnity given by the
undertaker in this paragraph, at all times act reasonably and in the same manner as it would as if settling 
third party claims on its own behalf from its own funds.

(6) The statutory undertaker must use its reasonable endeavours to mitigate and to minimise any
costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph applies where 
it is within the statutory undertaker’s reasonable ability and control to do so and which expressly
excludes any obligation to mitigate liability arising from third parties which is outside of the statutory
undertaker’s control and if reasonably requested to do so by the undertaker the statutory undertaker must
provide an explanation of how the claim has been minimised, where relevant.

Insurance

11.(3) The undertaker must not commence the authorised development on any land owned by the
statutory undertaker or in respect of which the statutory undertaker has an easement or wayleave for its
apparatus or any other interest or to carry out any works within 15 metres of the statutory undertaker
apparatus unless and until the statutory undertaker is satisfied acting reasonably (but subject to all
necessary regulatory constraints) that the undertaker has procured acceptable insurance (and provided
evidence to the statutory undertaker) that it will maintain such acceptable insurance for the construction 
period of the authorised works from the proposed date of commencement of construction of the
authorised works) and the statutory undertaker has confirmed the same in writing to the undertaker.

Co-operation

12. —(1) Where in consequence of the proposed construction of any part of the authorised
development, the undertaker or the statutory undertaker requires the removal of apparatus under
paragraph 4(2) or the statutory undertaker makes requirements for the protection or alteration of
apparatus under paragraph 7, the undertaker must use its best endeavours to co-ordinate the execution
of the works in the interests of safety and the efficient and economic execution of the authorised
development and taking into account the need to ensure the safe and efficient operation of the statutory
undertaker’s undertaking and the statutory undertaker must use its best endeavours to co-operate with
the undertaker for that purpose.

(2) For the avoidance of doubt whenever the statutory undertaker’s consent, agreement or approval is
required in relation to plans, documents or other information submitted by the undertaker or the taking of
action by the undertaker, it must not be unreasonably withheld or delayed.

Arbitration

13. 8. Save for differences or disputes arising under paragraph 5 (Retained apparatus protection) anyAny
difference or dispute arising between the undertaker and the statutory undertaker under this Part of this
Schedule must, unless otherwise agreed in writing between the undertaker and the statutory undertaker,
be determined by being referred to and settled by a single arbitrator to be agreed between the parties, or
failing agreement, to be appointed on the application of either party (after giving notice in writing to the
other) to the President of the Institute of Civil Engineers and in settling any difference or dispute, the
arbitrator must have regard to the requirements of the statutory undertaker for ensuring the safe,
economic and efficient operation of the statutory undertaker'sundertaker’s apparatus.
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SCHEDULE 16 

PROTECTIVE PROVISIONS 

PART [X] 

FOR THE PROTECTION OF TC EAST ANGLIA ONE LIMITED 

Application 

1. For the protection of the statutory undertaker the following provisions have effect unless 

otherwise agreed in writing between the undertaker and the statutory undertaker. 

Interpretation 

2. In this Part of this Schedule –  

“acceptable insurance” means general third party liability insurance effected and maintained by 

the undertaker with a combined property damage and bodily injury limit of indemnity of not 

less than a sum to be notified to the undertaker by the statutory undertaker and agreed in writing 

between the parties. Such insurance must be maintained (a) during the construction period of 

the authorised development; and (b) after the construction period of the authorised development 

in respect of any use and maintenance of the authorised development by or on behalf of the 

undertaker which constitute specified works and arranged with an acceptable insurance 

provider, such insurance must include (without limitation)— 

(a) a waiver of subrogation and an indemnity to principal clause in favour of the statutory 

undertaker; 

(b) pollution liability for third party property damage and third party bodily damage arising 

from any pollution/contamination event with a (sub)limit of indemnity of not less than a 

sum to be notified to the undertaker by the statutory undertaker; and agreed in writing 

between the parties; 

“acceptable insurance provider” means an insurance provider with a credit rating that is not 

lower than: (i) “A-” if the rating is assigned by Standard & Poor’s Ratings Group or Fitch 

Ratings; and “A3” if the rating is assigned by Moody’s Investors Services Inc.; 

“apparatus” means any apparatus in situ including the statutory undertaker’s underground cables 

running beneath the access road running from Bullen Lane to the EA1 substation, the SuDS 

Pond, above ground installations, or other apparatus belonging to or maintained by the statutory 

undertaker for the purposes of the statutory undertaker’s undertaking together with any 

replacement apparatus; 

“authorised development” has the same meaning as is given to the term in article [2] 

(interpretation) of this Order and includes any associated development authorised by the Order; 

“deed of consent" means a deed of consent, crossing agreement, deed of variation or new deed 

of grant agreed between the parties acting reasonably in order to vary or replace existing 

easements, agreements, enactments and other such interests so as to secure land rights and 

interests as are necessary to carry out, maintain, operate and use the apparatus in a manner 

consistent with the terms of this Part of this Schedule; 

“EA1” means the East Anglia ONE Offshore Windfarm as authorised by the East Anglia ONE 

Offshore Wind Farm Order 2014.  

"plan" or "plans" include all designs, drawings, specifications, method statements, soil reports, 

programmes, calculations, risk assessments and other documents that are reasonably necessary 

properly and sufficiently to describe and assess the works to be executed; 
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“SuDS Pond” means the sustainable drainage system pond authorised by the East Anglia ONE 

Offshore Wind Farm Order 2017.  

“specified work” means any works or activities undertaken in association with the authorised 

development which:  

(a) will or may be situated over or within 15 metres measured in any direction of any apparatus 

the removal of which has not been required by the undertaker under paragraph 4(2) or otherwise; 

and/or 

(b) may in any way adversely affect any apparatus the removal of which has not been required 

by the undertaker under paragraph 4(2) or otherwise  

“statutory undertaker” means, in relation to any particular provision of these protective 

provisions and any part of the authorised development to which the provision relates, TC East 

Anglia ONE Limited or any other such party who from time to time has the benefit of, or part 

of, the East Anglia ONE Offshore Wind Farm Order 2014 insofar as that provision relates to 

works, assets, rights or statutory powers the benefit of which has been validly transferred to that 

transferee at the relevant time.  

Acquisition of land  

3.—(1)  Regardless of any provision in this Order or anything shown on the land plans or 

contained in the book of reference to the Order, the undertaker may not 

(a) appropriate or acquire or take temporary possession of any land interest or apparatus of the 

statutory undertaker; or  

(b) appropriate, acquire, extinguish, interfere with or override any easement, other interest or 

right and/or apparatus of the statutory undertaker, 

otherwise than by agreement. 

(2) As a condition of an agreement between the parties in sub-paragraph (1), prior to the carrying 

out of any part of the authorised development (or in such other timeframe as may be agreed 

between the statutory undertaker and the undertaker) that will cause any conflict with or breach 

the terms of any easement or other legal or land interest of the statutory undertaker or affect the 

provisions of any enactment or agreement regulating the relations between the statutory 

undertaker and the undertaker in respect of any apparatus laid or erected in land belonging to 

or secured by the undertaker, the undertaker must as the statutory undertaker reasonably 

requires enter into such deeds of consent upon such terms and conditions as may be agreed 

between the statutory undertaker and the undertaker acting reasonably and which must be no 

less favourable on the whole to the statutory undertaker  unless otherwise agreed by the statutory 

undertaker , and it will be the responsibility of the undertaker to procure and/or secure the 

consent and entering into of such deeds and variations by all other third parties with an interest 

in the land at that time who are affected by such authorised development. 

(3)  Save where otherwise agreed in writing between the statutory undertaker and the undertaker, 

the undertaker and the statutory undertaker agree that where there is any inconsistency or duplication 

between the provisions set out in this Part of this Schedule relating to the relocation and/or removal 

of apparatus/including but not limited to the payment of costs and expenses relating to such 

relocation and/or removal of apparatus) and the provisions of any existing easement, rights, 

agreements and licences granted, used, enjoyed or exercised by the statutory undertaker and/or other 

enactments relied upon by the statutory undertaker as of right or other use in relation to the 

apparatus, then the provisions in this Schedule prevail.  

(4) Any agreement or consent granted by the statutory undertaker under paragraph 7 or any other 

paragraph of this Part of this Schedule, is not to be taken to constitute agreement under sub-

paragraph (1). 

Removal of apparatus 

4.—(1) If, in the exercise of the powers conferred by this Order, the undertaker acquires any 

interest in or possesses temporarily any land in which any apparatus is placed, that apparatus must 
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not be removed under this Part of this Schedule and any right of the statutory undertaker to maintain 

that apparatus in that land must not be extinguished until alternative apparatus has been constructed, 

and is in operation to the reasonable satisfaction of the statutory undertaker in accordance with sub-

paragraph (2) to (5). 

(2) If, for the purpose of executing any works in, on, under or over any land purchased, held, 

appropriated or used under this Order, the undertaker requires the removal of any apparatus placed 

in that land, it must give to the statutory undertaker advance written notice of that requirement, 

together with a plan of the work proposed, and of the proposed position of the alternative apparatus 

to be provided or constructed and in that case (or if in consequence of the exercise of any of the 

powers conferred by this Order the statutory undertaker reasonably needs to remove any of its 

apparatus) the undertaker must, subject to sub-paragraph (3), secure any necessary consents for the 

alternative apparatus and afford to the statutory undertaker to its satisfaction (taking into account 

paragraph 5(1) below) the necessary facilities and rights— 

(a) for the construction of alternative apparatus in other land of or land secured by the 

undertaker; and 

(b) subsequently for the maintenance of that apparatus. 

(3) If alternative apparatus or any part of such apparatus is to be constructed elsewhere than in 

other land of or land secured by the undertaker, or the undertaker is unable to afford such facilities 

and rights as are mentioned in sub-paragraph (2) in the land in which the alternative apparatus or 

part of such apparatus is to be constructed, the statutory undertaker may in its sole discretion, on 

receipt of a written notice to that effect from the undertaker, take such steps as are reasonable in the 

circumstances to assist the undertaker to obtain the necessary facilities and rights in the land in 

which the alternative apparatus is to be constructed save that this obligation does not extend to the 

requirement for the statutory undertaker to use its compulsory purchase powers to this end unless it 

elects to so do. 

(4) Any alternative apparatus to be constructed in land of or land secured by the undertaker under 

this Part of this Schedule must be constructed in such manner and in such line or situation as may 

be agreed between the statutory undertaker and the undertaker. 

(5) The statutory undertaker must, after the alternative apparatus to be provided or constructed 

has been agreed, and subject to a written diversion agreement having been entered into between the 

parties and the grant to the statutory undertaker of any such facilities and rights as are referred to in 

sub-paragraph (2) or (3), proceed without unnecessary delay to construct and bring into operation 

the alternative apparatus and subsequently to remove any apparatus required by the undertaker to 

be removed under the provisions of this Part of this Schedule. 

Facilities and rights for alternative apparatus 

5.—(1) Where, in accordance with the provisions of this Part of this Schedule, the undertaker 

affords to or secures for the statutory undertaker facilities and rights in land for the construction, 

use, maintenance and protection of alternative apparatus in substitution for apparatus to be removed, 

those facilities and rights must be granted upon such terms and conditions as may be agreed between 

the undertaker and the statutory undertaker and must be no less favourable on the whole to the 

statutory undertaker than the facilities and rights enjoyed by it in respect of the apparatus to be 

removed unless otherwise agreed by the statutory undertaker.  

(2) If the facilities and rights to be afforded by the undertaker in respect of any alternative 

apparatus, and the terms and conditions subject to which those facilities and rights are to be granted, 

are less favourable on the whole to the statutory undertaker than the facilities and rights enjoyed by 

it in respect of the apparatus to be removed and the terms and conditions to which those facilities 

and rights are subject the matter may be referred to arbitration in accordance with paragraph 13 

(Arbitration) of this Part of this Schedule and the arbitrator must make such provision for the 

payment of compensation by the undertaker to the statutory undertaker as appears to the arbitrator 

to be reasonable having regard to all the circumstances of the particular case. 
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Interface Agreement 

6. The undertaker must enter into an interface agreement with the statutory undertaker prior to the 

commencement of any specified works with the statutory undertaker which outlines how any 

potential interfaces between the authorised development and the land and apparatus in which the 

statutory undertaker has an interest will be managed.  

Retained apparatus protection  

7.—(1)Prior to the commencement of any specified works, the undertaker must submit to the 

statutory undertaker a plan of the proposed works.  

(2)  The plan to be submitted to the undertaker under sub-paragraph (1) must include a method 

statement and describe:  

(a) the exact position of the works;  

(b) the level at which these are proposed to be constructed or renewed;  

(c) the manner of their construction or renewal including details of excavation, positioning of 

plant etc.; 

(d) the position of all apparatus;  

(e) by way of detailed drawings, every alteration proposed to be made to or close to any such 

apparatus; and  

(f) any intended maintenance regimes.  

(3) The undertaker must not commence any works to which sub-paragraphs (1) and (2) apply until 

the statutory undertaker has given written approval of the plan so submitted. 

(4) Any approval of the statutory undertaker required under sub-paragraph (3)— 

(a) may be given subject to reasonable conditions for any purpose mentioned in sub paragraphs 

(5) or (7); and, 

(b) must not be unreasonably withheld or delayed. 

(5) In relation to any work to which sub-paragraphs (1) and/or (2) apply, the statutory undertaker 

may require such modifications to be made to the plans as may be reasonably necessary for the 

purpose of securing apparatus against interference or risk of damage, for the provision of protective 

works or for the purpose of providing or securing proper and convenient means of access to any 

apparatus.  

(6) Works to which this paragraph applies must only be executed in accordance with the plan, 

submitted under sub-paragraph (1) and (2) or as relevant sub-paragraph (5), as approved or as 

amended from time to time by agreement between the undertaker and the statutory undertaker and 

in accordance with all conditions imposed under sub-paragraph (4)(a), and the statutory undertaker 

will be entitled to watch and inspect the execution of those works. 

(7) Where the statutory undertaker requires any protective works to be carried out by itself or by 

the undertaker (whether of a temporary or permanent nature) such protective works, inclusive of 

any measures or schemes required and approved as part of the plan submitted pursuant to this 

paragraph, must be carried out to the statutory undertaker’s satisfaction prior to the commencement 

of any authorised development (or any relevant part thereof) for which protective works are required 

prior to commencement  

(8) If the statutory undertaker, in consequence of the works proposed by the undertaker, 

reasonably requires the removal of any apparatus and gives written notice to the undertaker of that 

requirement, sub paragraphs (1) to (7) apply as if the removal of the apparatus had been required by 

the undertaker under paragraph 4(2).  

(9) Nothing in this paragraph precludes the undertaker from submitting at any time or from time 

to time a new plan, instead of the plan previously submitted, and having done so the provisions of 

this paragraph will apply to and in respect of the new plan.  

(10) The undertaker will not be required to comply with sub-paragraph (1) where it needs to carry 

out emergency works as defined in the 1991 Act but in that case it must give to the statutory 
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undertaker notice as soon as is reasonably practicable and a plan of those works and must comply 

with the conditions imposed under sub-paragraph (5) (6) and (7) insofar as is reasonably practicable 

in the circumstances.  

Access 

8.—(1) The undertaker must ensure that the statutory undertaker’s access along Bullen Lane and 

the access road to the EA1 substation is maintained by the undertaker throughout the construction 

and operation of the authorised development in accordance with the statutory undertaker’s existing 

land rights at all times. 

(2) The undertaker must ensure that the statutory undertaker’s access to the SuDS Pond from the 

EA1 substation and the access road is maintained by the undertaker throughout the construction and 

operation of the authorised development in accordance with their existing land rights at all times. 

(3) Without prejudice to the generality of any other protection afforded to the statutory undertaker 

elsewhere in the Order, where Bullen Lane is to be temporarily closed under article 14 (streets 

subject to alteration of layout) or article 16 (streets to be temporarily closed for which no diversion 

is to be provided), the statutory undertaker will be at liberty at all times to take all necessary access 

across Bullen Lane.  

Expenses  

9.—(1) Subject to the following provisions of this paragraph, the undertaker must pay to the 

statutory undertaker on demand all charges, costs and expenses reasonably anticipated within the 

following three months or reasonably and properly  incurred by the statutory undertaker in, or in 

connection with the inspection, removal, relaying, replacing, alteration or protection of any 

apparatus or the construction of any new or alternative apparatus which may be required in 

consequence of the execution of any such works as are referred to in this Part of this Schedule 

including without limitation— 

(a) any costs reasonably incurred by or compensation properly paid by the statutory undertaker 

in connection with the acquisition of rights or the exercise of statutory powers for such 

apparatus including without limitation all costs incurred by the statutory undertaker as a 

consequence of the statutory undertaker— 

(i) using its own compulsory purchase powers to acquire any necessary rights under 

paragraph 4(3); or 

(ii) in connection with the cost of the carrying out of any diversion work or the provision 

of any alternative apparatus, where no written diversion agreement is otherwise in 

place; 

(iii) the cutting off of any apparatus from any other apparatus or the making safe of 

redundant apparatus; 

(iv) the approval of plans; 

(v) the carrying out of protective works, plus a capitalised sum to cover the cost of 

maintaining and renewing permanent protective works; 

(vi) the survey of any land, apparatus or works, the inspection and monitoring of works or 

the installation or removal of any temporary works reasonably necessary in 

consequence of the execution of any such works referred to in this Part of this 

Schedule. 

(2) There must be deducted from any sum payable under sub-paragraph (1) the value of any 

apparatus removed under the provisions of this Part of this Schedule and which is not re-used as 

part of any new or alternative apparatus that value being calculated after removal by the undertaker 

(who will provide reasonable evidence of such value).  

(3) If in accordance with the provisions of this Part of this Schedule—  
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(a)  apparatus of better type, of greater capacity or of greater dimensions is placed in 

substitution for existing apparatus of worse type, of smaller capacity or of smaller 

dimensions; or 

(b) apparatus (whether existing apparatus or apparatus substituted for existing apparatus) is 

placed at a depth greater than the depth at which the existing apparatus was situated,  

and the placing of apparatus of that type or capacity or of those dimensions or the placing of 

apparatus at that depth, as the case may be, is not agreed by the undertaker or, in default of 

agreement, is not determined by arbitration in accordance with article 62 (arbitration) to be 

necessary, then, if such placing involves cost in the construction of works under this Part of this 

Schedule exceeding that which would have been involved if the apparatus placed had been of the 

existing type, capacity or dimensions, or at the existing depth, as the case may be, the amount which 

apart from this sub-paragraph would be payable to the statutory undertaker by virtue of sub-

paragraph (1) must be reduced by the amount of that excess save to the extent that it is not possible 

in the circumstances to obtain the existing type of apparatus at the same capacity and dimensions or 

place at the existing depth in which case full costs will be borne by the undertaker. 

(4) For the purposes of sub-paragraph (3)—  

(a) an extension of apparatus to a length greater than the length of existing apparatus is not to 

be treated as a placing of apparatus of greater dimensions than those of the existing 

apparatus; and  

(b) where the provision of a joint in a pipe or cable is agreed, or is determined to be necessary, 

the consequential provision of a jointing chamber or of a manhole will be treated as if it 

also had been agreed or had been so determined.  

Indemnity 

10.—(1) Subject to sub-paragraphs (2) and (3), if by reason or in consequence of the construction 

of any works authorised by this Part of this Schedule or in consequence of the construction, use, 

maintenance or failure of any of the authorised works by or on behalf of the undertaker or in 

consequence of any act or default of the undertaker (or any person employed or authorised by him) 

in the course of carrying out such works, including without limitation works carried out by the 

undertaker under this Part of this Schedule or any subsidence resulting from any of these works, any 

damage is caused to any apparatus or alternative apparatus (other than apparatus the repair of which 

is not reasonably necessary in view of its intended removal for the purposes of the authorised 

development) or property of the statutory undertaker, or there is any interruption in the supply of 

electricity by the statutory undertaker, or the statutory undertaker becomes liable to pay any amount 

to any third party, the undertaker will— 

(a) bear and pay on demand accompanied by an invoice or claim from the statutory undertaker 

the cost reasonably and properly incurred by the statutory undertaker in making good such 

damage or restoring the supply; and 

(b) indemnify the statutory undertaker for any other expenses, loss, demands, proceedings, 

damages, claims, penalty or costs incurred by or recovered from the statutory undertaker 

by reason or in consequence of any such damage or interruption and the statutory 

undertaker becoming liable to  any third party other than arising from any default of the 

statutory undertaker. 

(2) The fact that any act or thing may have been done by the statutory undertaker on behalf of the 

undertaker or in accordance with a plan approved by the statutory undertaker or in accordance with 

any requirement of the statutory undertaker or under its supervision will not (unless sub-paragraph 

(3) applies), excuse the undertaker from liability under the provisions of this sub-paragraph (1) 

unless the statutory undertaker fails to carry out and execute the works properly with due care and 

attention and in a skilful and workman like manner or carries out the works in a manner that does 

not accord with the approved plan. 

(3) Nothing in sub-paragraph (1) imposes any liability on the undertaker in respect of— 

(a) any damage or interruption to the extent that it is attributable to the neglect or default of 

the statutory undertaker, its officers, servants, contractors or agents; and/or 
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(b) any indirect or consequential loss of any third party (including but not limited to loss of 

use, revenue, profit, contract, production, increased cost of working or business 

interruption) arising from any such damage or interruption, which is not reasonably 

foreseeable; 

(4) The statutory undertaker must give the undertaker reasonable notice of any  such third party 

claim or demand and no settlement, admission of liability or compromise must, unless payment is 

required in connection with a statutory compensation scheme, be made without first consulting the 

undertaker and considering their representations. 

(5) The statutory undertaker must, in respect of any matter covered by the indemnity given by the 

undertaker in this paragraph, at all times act reasonably and in the same manner as it would as if 

settling third party claims on its own behalf from its own funds.  

(6) The statutory undertaker must use its reasonable endeavours to mitigate and to minimise any 

costs, expenses, loss, demands, and penalties to which the indemnity under this paragraph applies 

where it is within the statutory undertaker’s reasonable ability and control to do so and which 

expressly excludes any obligation to mitigate liability arising from third parties which is outside of 

the statutory undertaker’s control and if reasonably requested to do so by the undertaker the statutory 

undertaker must provide an explanation of how the claim has been minimised, where relevant. 

Insurance 

11.(3) The undertaker must not commence the authorised development on any land owned by the 

statutory undertaker or in respect of which the statutory undertaker has an easement or wayleave for 

its apparatus or any other interest or to carry out any works within 15 metres of the statutory 

undertaker apparatus unless and until the statutory undertaker is satisfied acting reasonably (but 

subject to all necessary regulatory constraints) that the undertaker has procured acceptable insurance 

(and provided evidence to the statutory undertaker) that it will maintain such acceptable insurance 

for the construction period of the authorised works from the proposed date of commencement of 

construction of the authorised works) and the statutory undertaker  has confirmed the same in writing 

to the undertaker. 

Co-operation 

12.—(1) Where in consequence of the proposed construction of any part of the authorised 

development, the undertaker or the statutory undertaker requires the removal of apparatus under 

paragraph 4(2) or the statutory undertaker  makes requirements for the protection or alteration of 

apparatus under paragraph 7, the undertaker must use its best endeavours to co-ordinate the 

execution of the works in the interests of safety and the efficient and economic execution of the 

authorised development and taking into account the need to ensure the safe and efficient operation 

of the statutory undertaker’s undertaking and the statutory undertaker must use its best endeavours 

to co-operate with the undertaker for that purpose. 

(2) For the avoidance of doubt whenever the statutory undertaker’s consent, agreement or 

approval is required in relation to plans, documents or other information submitted by the undertaker 

or the taking of action by the undertaker, it must not be unreasonably withheld or delayed. 

Arbitration 

13. Any difference or dispute arising between the undertaker and the statutory undertaker under 

this Part of this Schedule must, unless otherwise agreed in writing between the undertaker and the 

statutory undertaker, be determined by being referred to and settled by a single arbitrator to be 

agreed between the parties, or failing agreement, to be appointed on the application of either party 

(after giving notice in writing to the other) to the President of the Institute of Civil Engineers and in 

settling any difference or dispute, the arbitrator must have regard to the requirements of the statutory 

undertaker for ensuring the safe, economic and efficient operation of the statutory undertaker’s 

apparatus. 
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